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Abstract

The constitutional history of the German country began in 1871 under Wilhelm I. Since then, five
significant events have taken place in the history of the constitution. Kazakhstan is currently discussing
its Constitution. The Republic of Kazakhstan is a young state, among the foreign legislation it considers
the right one, corresponding to the state. This article presents the Constitution of the Federal Republic of
Germany - the Basic Law or "Grundgesetz". It tells about how the constitution has changed in the country
of Germany, its history and features. The change in the constitution of the "GRUNDGESETZ" is
inextricably linked with the history of the state. Currently, the "basic law" is an example for some
countries. But will the law of the Federal Republic of Germany be suitable in the Republic of
Kazakhstan? It is openly written that there may be positive, inconsistent sides to this constitution.
Therefore, citizens of the Republic of Kazakhstan can consider what practices exist in other countries and
what rules can be adopted.
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I'EPMAHUS KOHCTUTYLUSACHI ("HET'I3I'I3AH",
HEMICTIJITHAE: "GRUNDGESETZ'")

Anoamna

['epmanust elliHIH KOHTUTYUMSUIBIK Tapuxbl 1871 sxbiibl | Bunbrenbm Tycbinna 6actanpl. coxa oepi
KOHTUTYLMs TapuxblHaa Gec eneyi okura 6ossl. Kasipri yakpitra Kasakeran e3iHiH KoHeTuTyMsCHIH
tankeutayaa. Kasakcran PecmyOmukachl skac MeMJIEKET OOIFaHABIKTRIH, II€TE 3aHHAMAJIapbIHbIH 1IIIHEH
JIYPBICBIH, MEMJICKETKE COMKECIH KapacThIpyza. E¥JI Makanana ['epmanus ®DepepaTHBTIK
Pecny6mukachinbin Koncrtutynmscer — Herisri 3an Hemece" Grundgesetz " TaHbICThIpbUIabl. ['epmannst
CJIHJC KOHTUTYLMs KAHUIAIBIKTBl ©3ICPreHIH, OHBIH TAPUXBl MEH CePEKUICIHIKTEPIHE TOKTAIA/IbI.
GRUNDGESETZ" KOHTUTYIIUS-CBIHBIH ©3Tepilyl MEMJIEKETTiH TapUXbIMEH THIFBI3 OaitnanbicThl. Kazipri
TaHIa «HET3ri 3aH» Oipa3 enare yari Oomyma. bipak, Kasakcran PecrnyOmukaceiHa ['epmanus
®deneparuBTik PecmynnkachIHBIH 3aHbI Kejle Me? Byl KOHCTUTYIHMSHBIH KaFbIMIbI, COMKEC eMeC KAKTaphl
00IyBl MYMKIH eKeH/Ir amblK kas3putrad. ConapikTad Kazakcran PecnyOnuKkachIHBIH a3aMaTTaphbl 6acka
engepae KaHgail ToxipuOe Oap eKeHiH jKoHe KaHmal epexenepai KaObLigayra OOJaTBIHBIH KapacThIpa
anaJel.

KinT ce3nep:xoncTuTyus, I'epManus, Tapux, mapiaMeHT, XalbIK,.
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KOHCTUTYLIUA TEPMAHUHU ("OCHOBHOM 3AKOH",
INO-HEMEIKHA: "GRUNDGESETZ'")

Annomayust
KontutynmonHas uctopusi repMaHcKoi cTpaHbl Havanach B 1871 rony npu Bunsrenasme L. ¢ Tex nop
B UCTOPHHM KOHTHTYIIMH TPOMW30IUIO TISITh 3HAYMTEIbHBIX COOBITUH. B Hactosmiee Bpems Kazaxcran
obocyxmaer cBowo Koncrutynuio. PecnyOnmka Kaszaxcran-mosiomoe TrocyaapcTtBo, M3 4HCIa
WHOCTPAHHOTO 3aKOHOZATEIhCTBA PACCMaTPHUBAET MPAaBUIHLHOE, COOTBETCTBYIOIIEE TOCYAapCcTBy. B 3T0i
cratbe mpezacraBieHa Koncrutynus denepatuBHoil Pecybnmukn ['epmanus — OCHOBHOM 3akoH wiH"
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Grundgesetz". B Hem pacckas3pIBaeTcs 0 TOM, HACKOJIBKO M3MEHUJIACh KOHTUTYIINSA B cTpaHe [ epmanum,
ee ucropuu u ocodeHHoctsx. Mamenenne kontutyimu" GRUNDGESETZ " Hepa3phlBHO CBSI3aHO C
UCTOpHUEH TocynapcTBa. B Hacrosiiee BpeMsi «OCHOBHOW 3aKOH» SIBJSICTCS TPUMEPOM JIISi HEKOTOPBIX
crpad. Ho momotimer nm B Pecmyonmuky Kasaxcran 3akon ®emeparmBHoi PecmyOnmukm I'epmanus?
OTKpBITO HAIMMCAaHO, YTO B 3TOH KOHCTUTYLUH MOTYT OBITH TOJOXKUTENbHBIC, HETOCIEeN0BATEIHHBIE
ctopossl. [losTomy rpaxknane Pecybnmukn Kasaxcran MOTYT paccMOTpeTh, Kakas IMPaKTHKa CYIIECTBYET
B JIPYTUX CTPaHAX M KaKHE MIPABHJIA MOTYT ObITh IPUHSATHI,
KaroueBsbie ci1oBa: koHCTUTYIUS, ['epMaHus, UCTOPUS, TAPJIaMEHT, HAPO/I.

Kazagstan presently is discussing about its constitution. That is why it might be interesting to cast a
glance abroad in order to see what are the experiences in other countries and what regulations perhaps
could be taken over or better should be avoided.

Germany, which was unified as a national state only in 1871, established its first democratic
constitution in 1919, after its defeat in World War 1.

Although some of the greatest German jurists and social scientists of the time participated in writing
the Weimar Constitution, it has been adjudged a failure. Political parties became highly fragmented, a
phenomenon that was explained partly by an extremely democratic electoral law (not a part of the
constitution) providing for proportional representation. Some of the parties of the right, such
as Hitler’sNazis, and of the left, such as the Communists, were opposed to the constitutional order and
used violence in their efforts to overthrow the Republic.

To deal with these threats, the President used his constitutional emergency powers under which he
could suspend civil rights in member states of the federal system. Several chancellors (the German
equivalent of a prime minister) stayed in office after the President had dissolved a Parliament in which the
chancellor lacked a supporting majority. They continued to govern with the help of presidential
emergency powers and by legislating on the basis of powers previously delegated to them by Parliament.

When a new constitution was drafted for the Western zones of occupation after World War Il, every
effort was made to correct those constitutional errors to which the failure of the Weimar Republic was
attributed.

Under the Basic Law of the Federal Republic of Germany, Parliament cannot delegate its legislative
function to the chancellor, and civil rights cannot be suspended without continuous parliamentary
surveillance. The president has been turned into a figurehead on the model of the French presidents of the
Third and Fourth Republics, and Parliament cannot overthrow a chancellor and his cabinet unless it first
elects a successor with the vote of a majority of its members.

Negative majorities cannot paralyze government unless they can agree on alternative policies and
personnel. The extreme form of proportional representation used before Hitler came to power was
replaced by a mixed electoral system under which half the members of the Bundestag (the lower house of
the legislature) are elected from party lists by proportional representation, while the other half are elected
in single member constituencies.

In order to benefit from proportional representation, a party must obtain at least 5 percent of the votes
cast. As a result, the number of parties steadily contracted during the first two decades of the Federal
Republic and extremist parties were kept out of Parliament. Cabinets have been very stable, and the
provision for the “constructive vote of no confidence” was invoked for the first time only in 1982.

The Basic Law was adopted in 1949, initially as a provisional framework for the basic organization
of the state until German reunification. The name “Basic Law” was intended to express its provisional
nature. But from the very beginning, the Basic Law has always contained all the features of a constitution
and has functioned effectively as one for more than 60 years.

In the Unification Treaty of 31 August 1990, the governments of the Federal Republic of Germany
and the German Democratic Republic agreed to restore German unity.

Instead of drafting a new constitution with a subsequent referendum (in accordance with Article 146
of the Basic Law), the procedure of Article 23 of the Basic Law was chosen: Eastern Germany joined the
Federal Republic, and five new federal states (Lander) and the reunified city-state of Berlin were
created.The parliaments of West and East Germany approved this decision with two-thirds majorities.
When reunification took effect on 3 October 1990, the Basic Law became the constitution for the whole
of Germany.

The Basic Law has been subject of over 60 amendments since 1949. Among these amendments were
the constitutional provisions for rearmament in 1956 and emergency legislation in 1968. Major
constitutional reforms were enacted in 1994 following reunification and in 2006 and 2009 in order to
reorganizse the federalist competences and financial structures of Germany. The Basic Law or
"Grundgesetz" is the constitution of the Federal Republic of Germany. It includes the most fundamental
rights that determine the way society is organised in Germany. No other law may contradict the Basic
Law. For instance, the Asylum Act or the Criminal Law may not contain any ordinances which conflict



with the Basic Law. The Basic Law is the most prominent body of law in Germany, hence stands above
all others.

The Basic Law consists of 146 sections, i.e. "articles”. The first 19 articles of the Basic Law contain
the so-called "fundamental rights”, i.e. the most significant human rights vis-a-vis the state, designed to
protect the individual from despotism, injustice and violence from the state. Some of these fundamental
rights, also referred to as "human rights", apply to everyone in Germany, regardless of residence status.
The Basic Law also includes a set of other rights, referred to as "civil rights”, which only applies to
people who have German citizenship.

Established in West Germany in 1949, The Basic Law is applying to all of Germany since the
reunification of 1990. Many of the principles included are consequences of violations of human rights
during the National Socialist dictatorship between 1933 and 1945. Fundamental rights have been given a
central position in the Basic Law to ensure the atrocities of Nazi times cannot happen again.

The Federal Constitutional Court is in charge of monitoring and assuring compliance with the Basic
Law. The government cannot simply amend the Basic Law.

The new republic was founded with only minor elements of direct democracy. At the federal level,
there are only two mandatory constitutional referendum types. One type is for enacting a new
constitution. Changes to the constitution do not require a public vote and there is no provision for an
initiative for a constitutional amendment.

There has never been a referendum of this type, although there was an argument in that direction
during German reunification.

The other type requires a regional public vote in case of restructuring the States ("Neugliederung des
Bundesgebietes", "New Arrangement of the Federal Territory") which led to a number of effectless
referendums to recreate states or change the territory of a state. In addition there was a referendum on the
merger of Baden and Wurttemberg in 1951 (accepted) and a referendum on the merger of Berlin and
Brandenburg into Berlin-Brandenburg in 1996 (rejected).

Originally, only some of the Bundeslander ("federated States of Germany™) had provisions for a
general binding referendum (*"Volksentscheid", "people's decision™) with Hesse and Bavaria also having a
mandatory binding referendum on changes to the state constitution.

Over the years all states have changed their constitutions to allow various types of statewide and
municipal referendums. In all states, there is now a general right for referendums on statewide popular
initiatives, which was used in Hamburg to push the state government to pass a law on a facultative
binding state referendum in 2007.

Most states have a form of non-binding ballot question ("Volksbefragung”, "people’s inquiry™) which
has rarely been used - the most important of these had been the1955 Saar-Statute-referendum.

General forms of direct democracy were introduced in the communities with facultative ballot
guestions ("Burgerbefragung”, "citizens' inquiry") and public initiatives ("Blrgerbegehren”, "citizens'
request™) which are both non-binding. In some areas, this has been expanded into a binding referendum
type ("Blrgerentscheid™)

Following World War |1 the right to petition to the government was installed with high barriers. Any
popular initiative had to be filed with the authorities and the signatories have to identify before their
signature is accepted.

In order to push the government the initiative must reach a certain amount of valid signatures. The
"quorum” is defined differently by the different states ("Léander™) .

The basic idea of democracy is that the state and its use of power should be legitmated by the people
(demos). It follows from this basic idea that the constitution of a democratic state should be the result of a
free, public discussion leading to a general referendum. Unfortunately such referendum did never happen
in Germany.

It did not happen when the Federal Republic of (West) Germany was founded in 1949, it did not
happen when the Saarland became member of the Federal Republic in 1957 and it did not happen when
East Germany joined the Federal Republic in 1990.



